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The Wandering Worker

• REACTIVE MODE

⎻ Where did they go and why do I care?

⎻ The employee’s location defines the law – why should you care?

⎻ 32 states with overtime pay law different from federal government

⎻ 23 cities/counties with paid sick leave laws

⎻ Are you now required to register to do business/pay taxes in another
state? (California requires registration if you have an employee there
for 100 days or pay $60,000 in wages)

⎻ Can you enforce your non-compete?
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The Wandering Worker

• GOING PROACTIVE

- Set policy and communicate

- Setting deadline to return to work or to approved state

- Identify approved states based on company preferences

- Require advance permission for employees wanting to start
remote work

- Global relocation issues make it trickier
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THE CHANGING (AND WORSENING ) STATE OF NON-COMPETES
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THE CHANGING (WORSENING) STATE OF NON-COMPETES

• NON-COMPETES UNDER SIEGE

 - Currently pending legislation in 32 states plus the District of Columbia ranging from
restrictions to outright bans

 - More states requiring minimum levels of annual income ranging from $50,000 to
$100,000

-  More states requiring minimum position levels

- Some states requiring paid “garden leave”

- Emerging trend – penalties and legal fees for companies seeking to enforce non-
competes which do not comply with state law

- Need to check quarterly (Washington DC’s ban went into effect in March) – last year’s
form agreement may no longer be valid!
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BACK TO WORK FROM COVID
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BACK TO WORK FROM COVID

• Can you require vaccination?
⎻ For employees who will be in the office but subject to need to accommodate (religion, disability, pregnancy)

⎻  Unvaccinated employees must still wear masks, maintain distance

• Employer can request “proof of vaccination”
⎻ ADA/Title VII/PDA risks if asking “why” individual did or did not receive vaccination

• Vaccination status must be kept confidential

• Before COVID-19:

⎻ General consensus that physical presence in the office was an essential function of most jobs and remote work was not a
reasonable accommodation

• Teleworking during the shutdown:

⎻ After weeks or months of teleworking, there will be questions about why employees cannot do so as an accommodation

• Handling future accommodation requests for remote work:

⎻ Employers need to be prepared to agree or to explain that remote work was allowed during the shutdown, but it was not
effective (e.g., problems with technology, decreased productivity, etc.)

⎻ Can an employee work from home because of an underlying health condition? For how long?
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BACK TO WORK FROM COVID

• For unvaccinated employees, the guidance has not changed:

• Actively encourage sick employees to stay home

• Consider in-person or virtual health checks, testing

• Identify workplace exposure hazards

• Act in response to suspected or confirmed cases

• Educate employees about protecting themselves, including face coverings and social
distancing

• Implement flexible sick leave, including intermittent FMLA if appropriate

• Protect employees at higher risk for severe illness

• Limiting travel



This information provided by Littler is not a substitute for experienced legal counsel and does not  provide legal advice
or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute. Although
this information attempts to cover some major recent developments, it is not all-inclusive, and the current status of

any decision or principle of law should be verified by counsel.


